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Supreme Court Invalidates Champaign Released Time Plan 


The decision of the U. S. Supreme Court reversing that of the I!linois Supreme Court in the McCollum 
case makes uncertain the status of the released time plan of religious education throughout the coun- 
try. The sharply differing opinions call for careful scrutiny. 


Although the decision handed down by the U. S. Su- 
preme Court on March 8 decisively settled the McCollum 
case, it appears to have settled little else. The 8 to 1 de- 
cision means that the Court condemns overwhelmingly 
the plan in Champaign, III., out of which the case arose. 
Yet a number of the justices in separate opinions “con- 
curring in the result,” presented views which make ques- 
tionable any inference that all released time plans fall 
under the ban, in spite of language in the majority opin- 
ion which points in that direction. 

That opinion, which embodies the official ruling of the 
Court, declares that the facts “show the use of tax- 
supported property for religious instruction and the close 
cooperation between the school authorities and the re- 
ligious council in promoting religious education. The 
operation of the state’s compulsory education system thus 
assists and is integrated with the program of religious in- 
struction carried on by separate religious sects. Pupils 
compelled by law to go to school for secular education are 
released in part from their legal duty upon the condition 
that they attend the religious classes. This is beyond all 
question a utilization of the tax-established and tax- 
supported public school system to aid religious groups to 
spread their faith. And it falls squarely under the ban of 
the First Amendment (made applicable to the states by 
the Fourteenth) as we interpreted it in Everson v. Board 
of Education, 330 U. S. 1.” Further it states, 

“Here not only are the state’s tax-supported public 
school buildings used for the dissemination of religious 
doctrines. The state also affords sectarian groups an in- 
valuable aid in that it helps to provide pupils for their 
religious classes through use of the state’s compulsory 
public school machinery. This is not separation of church 
and state.” 

On its face, therefore, the ruling opinion, written by 
Justice Black, condemns not only the use of school build- 
ings for the religious classes, but any plan which involves 
the kind of relationship described between the school au- 
thorities and a religious agency designed to conduct re- 
ligious education in accord with the tenets and practices of 
religious groups. The language seems broad enough to 
invalidate very widespread practices under the released 
time arrangement, regardless of where the classes are 
held. But four of the justices — Frankfurter, Jackson, 


Rutledge and Burton—joined in an opinion written by 
Justice Frankfurter which contains the following para- 
graph: 

“We do not consider, as indeed we could not, school 
programs not before us which, though colloquially char- 
acterized as ‘released time,’ present situations differing in 
aspects that may well be constitutionally crucial. Differ- 
ent forms which ‘released time’ has taken during more 
than thirty years of growth include programs which, like 
that before us, could not withstand the test of the Consti- 
tution ; others may be found unexceptionable. We do not 
now attempt to weigh in the Constitutional scale every 
separate detail or various combination of factors which 
may establish a valid ‘released time’ program. We find 
that the basic Constitutional principle of absolute separa- 
tion was violated when the State of Illinois, speaking 
through its Supreme Court, sustained the school authori- 
ties of Champaign in sponsoring and effectively further- 
ing religious beliefs by its educational arrangement.” 

Furthermore, Justice Jackson in a separate opinion said, 
in addition to a great deal else: 

“The opinions in this case show that public educational 
authorities have evolved a considerable variety of prac- 
tices in dealing with the religious problem. Neighbor- 
hoods differ in racial, religious and cultural compositions. 
It must be expected that they will adopt different customs 
which will give emphasis to different values and will in- 
duce different experiments. And it must be expected that, 
no matter what practice prevails, there will be many dis- 
contented and possibly belligerent minorities. We must 
leave some flexibility to meet local conditions, some chance 
to progress by trial and error. While I agree that the 
religious classes involved here go beyond permissible lim- 
its, I also think the complaint demands more than plaintiff 
is entitled to have granted. So far as I can see this Court 
does not tell the state court where it may stop, nor does 
it set up any standards by which the state court may de- 
termine that question for itself.” 

Taken together with Justice Reed’s radical dissent, these 
opinions seem to commit a majority of the Court to the 
position that a sweeping condemnation of the released 
time plan is unwarranted on the showing of fact. This 
does not mean, of course, that the minority opinions lessen 
the force of the ruling opinion, with which two justices 
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joining in the Frankfurter opinion—Justices Rutledge 
and Burton—expressly concur.1. They do, however, pre- 
sumably throw light on future decisions in released time 
— The Facts in the Case 

The majority opinion reviews the salient facts: 

“Although there are disputes between the parties as to 
various inferences that may or may not properly be drawn 
from the evidence concerning the religious program, the 
following facts are shown by the record without dispute. 
In 1940 interested members of the Jewish, Roman Catholic 
and a few of the Protestant faiths formed a voluntary 
association called the Champaign Council on Religious 
Education. They obtained permission from the Board of 
Education to offer classes in religious instruction to public 
school pupils in grades four to nine inclusive. Classes 
were made up of pupils whose parents signed printed 
cards requesting that their children be permitted to at- 
tend ; they were held weekly, thirty minutes for the lower 
grades, forty-five minutes for the higher. The council 
employed the religious teachers at no expense to the school 
authorities, but the instructors were subject to the ap- 
proval and supervision of the superintendent of schools. 
The classes were taught in three separate religious groups 
by Protestant teachers, Catholic priests, and a Jewish 
rabbi, although for the past several years there have ap- 
parently been no classes instructed in the Jewish religion. 
Classes were conducted in the regular classrooms of the 
school building. Students who did not choose to take 
the religious instruction were not released from public 
school duties ; they were required to leave their classrooms 
and go to some other place in the school building for pur- 
suit of their secular studies. On the other hand, students 
who were released from secular study for the religious 
instructions were required to be present at the religious 
classes. Reports of their presence or absence were to be 
made to their secular teachers.” 

The petitioner, Vashti McCollum, acting on behalf of 
her son, a school pupil, charged that the program thus 
described violates the First and Fourteenth Amendments 
to the U. S. Constitution, and prayed that the Court 
should order the board of education to “ ‘adopt and en- 
force rules and regulations prohibiting all instruction in 
and teaching of all religious education in all public schools 
in Champaign District Number 71, . . . and in all public 
school houses and buildings in said district when occupied 
by public schools.’ ” 


What Constitutes Violation of ‘Separation’? 


The ruling opinion, as noted above, condemns the 
Champaign plan as involving the use of “tax-supported 
property for religious instruction”; “close cooperation” 
between school authorities and religious groups ; assistance 
to and integration with a sectarian religious educational 
program; and the use of the compulsory school law to 
“aid religious groups to spread their faith.” Justice Black 
was at pains to link this opinion with that which disposed 
of the Everson (bus transportation) case, which he also 
wrote.?, He noted that the Court there declared that the 
state may not “aid one religion, aid all religions, or prefer 
one religion over another”; and that neither the federal 
government nor a state “can, openly or secretly, partici- 
pate in the affairs of any religious organizations or groups, 
and vice versa.” 


1 This means that the ruling opinion itself is concurred in 
by Chief Justice Vinson an’ Associate Justices Black, Bur- 
ton, Douglas, Murphy and Rutledge. 

2 INFORMATION SERVICE, March 1, 1947. 


The Court rejected the elaborate and extensively docu- 
mented argument in the Appellees’ brief concerning the 
meaning and scope of the First Amendment: “They ar- 
gue that historically the First Amendment was intended 
to forbid only government preference of one religion over 
another, not an impartial governmental assistance of all 
religions. In addition they ask that we distinguish or over- 
rule our holding in the Everson case that the Fourteenth 
Amendment made the ‘establishment of religion’ clause 
of the First Amendment applicable as a prohibition against 
the states. After giving full consideration to the argu- 
ments presented we are unable to accept either of these 
contentions.” That Amendment “rests upon the premise 
that both religion and government can best work to 
achieve their lofty aims if each is left free from the other 
within its respective sphere. Or, as we said in the Everson 
case, the First Amendment has erected a wall between 
— and state which must be kept high and impreg- 
nable.” 

The Frankfurter opinion (three other justices concur- 
ring) holds unconstitutional “the commingling of religious 
with secular instruction in the public schools.” It finds 
the Champaign program providing sectarian religious 
education “patently woven into the working scheme of 
the school,” and involving “powerful elements of inherent 
pressure by the school system in the interest of religious 
sects.” Separation of church and state “is a requirement 
to abstain from fusing functions of government and of 
religious sects, not merely to treat them all equally.” The 
Champaign system “actively furthers inculcation in the 
religious tenets of some faiths, and in the process sharpens 
the consciousness of religious differences at least among 
some of the children committed to its care.” Moreover 
the plan does not involve merely the setting aside of a 
brief period: “The momentum of the whole school atmos- 
phere and school planning is presumably put behind re- 
ligious instruction, as given in Champaign, precisely in 
order to secure for the religious instruction such momen- 
tum and planning.” 

So much for specific criteria. On the other hand, as 
earlier noted, the Frankfurter opinion disavows any rule- 
of-thumb method of determining where the principle of 
separation is violated. ‘We are all agreed,” it says, “that 
the First and the Fourteenth Amendments have a secular 
reach far more penetrating in the conduct of government 
than merely to forbid an ‘established church.’ But agree- 
ment, in the abstract, that the First Amendment was de- 
signed to erect a ‘wall of separation between church and 
state,’ does not preclude a clash of views as to what the 
wall separates. Involved is not only the Constitutional 
principle but the implications of judicial review in its en- 
forcement. Accommodation of legislative freedom and 
Constitutional limitations upon that freedom cannot be 
achieved by a mere phrase. We cannot illuminatingly ap- 
ply the ‘wall-of-separation’ metaphor until we have con- 
sidered the relevant history of religious education in 
America, the place of the ‘released time’ movement in that 
history, and its precise manifestation in the case before 
us.” 

The opinion reviews the history of the released time 
movement, and characterizes the Gary plan in its early 
stages in terms that suggest a favorable contrast with that 
being tested in this case: “The religious teaching was held 
on church premises and the public schools had no hand in 
the conduct of these church schools. They did not super- 
vise the choice of instructors or the subject matter taught. 
Nor did they assume responsibility for the attendance, 
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conduct or achievement of the child in a church school; 
and he received no credit for it. The period of attendance 
in the religious schools would otherwise have been a play 
period for the child, with the result that the arrangement 
did not cut into public school instruction or truly affect 
the activities or feelings of the children who did not at- 
tend the church schools.” How much significance at- 
taches to these words is of course a matter of conjecture. 


When Is Education Religious? 


Although Justice Jackson’s separate opinion reflects 
only his individual views, and therefore gives no clue to 
the way the Court may view the issue as presented in 
future cases, one portion of it is of special interest to 
those who are concerned with the responsibility of the 
public schools for non-indoctrinational teaching of re- 
ligious subject matter. He writes: 

“\Vhile we may and should end such formal and ex- 
plicit instruction as the Champaign plan and can at all 
times prohibit teaching of creed and catechism and cere- 
monial and can forbid forthright proselyting in the 
schools, I think it remains to be demonstrated whether it 
is possible, even if desirable, to comply with such demands 
as plaintiff’s completely to isolate and cast out of secular 
education all that some people may reasonably regard as 
religious instruction. Perhaps subjects such as mathe- 
matics, physics or chemistry are, or can be, completely 
secularized. But it would not seem practical to teach 
either practice or appreciation of the arts if we are to 
forbid exposure of youth to any religious influences. 
Music without sacred music, architecture minus the ca- 
thedral, or painting without the scriptural themes would 
be eccentric and incomplete, even from a secular point of 
view. Yet the inspirational appeal of religion in these 
guises is often stronger than in forthright sermon. Even 
such a ‘science’ as biology raises the issue between evolu- 
tion and creation as an explanation of our presence on 
this planet. Certainly a course in English literature that 
omitted the Bible and other powerful uses of our mother 
tongue for religious ends would be pretty barren. And I 
should suppose it is a proper, if not an indispensable, part 
of preparation for a worldly life to know the roles that 
religion and religions have played in the tragic story of 
mankind. The fact is that, for good or for ill, nearly every- 
thing in our culture worth transmitting, everything which 
gives meaning to life, is saturated with religious influences, 
derived from paganism, Judaism, Christianity—both Cath- 
olic and Protestant—and other faiths accepted by a large 
part of the world’s peoples. One can hardly respect a sys- 
tem of education that would leave the student wholly ig- 
norant of the currents of religious thought that move the 
world society for a part in which he is being prepared.” 


Justice Reed’s Dissent 


Justice Reed believes his fellow justices have misinter- 
preted the First Amendment. He makes reference to the 
disclaimer, noted above, in the Frankfurter opinion of any 
intention to render an omnibus judgment on released time, 
but he doubts if the opinions leave any significant latitude. 
Actually, he says, “future cases must run the gantlet not 
only of the judgment entered but of the accompanying 
words of the opinions. I find it difficult to extract from 
the opinions any conclusion as to what it is in the Cham- 
paign plan that is unconstitutional. Is it the use of school 
buildings for religious instruction; the release of pupils 
by the schools for religious instruction during school 
hours; the so-called assistance by teachers in handing out 
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the request cards to pupils, in keeping lists of them for 
release and records of their attendance; or the action of 
the principals in arranging an opportunity for the classes 
and the appearance of the Council’s instructors? None 
of the reversing opinions say whether the purpose of the 
Champaign plan for religious instruction during school 
hours is unconstitutional or whether it is some ingredient 
used in or omitted from the formula that makes the plan 
unconstitutional. 


“From the tenor of the opinions I conclude that their 
teachings are that any use of a pupil’s school time whether 
that use is on or off the school grounds, with the necessary 
— regulations to facilitate attendance, falls under the 

n.” 


The Justice points out that the “consent” of the parent 
under the Champaign plan means the signing of a card by 
the parent requesting that the child be permitted “to at- 
tend a class in religious education.” He points out also 
that the “approval and supervision of the superintendent 
of schools” involves “no definitive written rules.” The 
substance of instruction is determined outside the school 
system. 


Justice Reed took very seriously the points made in 
the Appellees’ brief concerning the original meaning of 
the First Amendment, which the majority disposed of 
rather summarily. The following paragranhs from his 
opinion are illuminating: 

“The phrase ‘an establishment of religion’ may have 
been intended by Congress to be aimed ‘vy at a state 
church. When the First Amendment was pending in 
Congress in substantially its present form, ‘Mr. Madison 
said, he apprehended the meaning of the words to be, 
that Congress should not establish a religion, and enforce 
the legal observation of it by law, nor compel men to wor- 
ship God in any manner contrary to their conscience.’ 
Passing years, however, have brought about acceptance 
of a broader meaning, although never until today, I be- 
lieve, has this Court widened its interpretation to any such 
degree as holding that recognition of the interest of our 
nation in religion, through the granting, to qualified repre- 
sentatives of the principal faiths, of opportunity to present 
religion as an optional, extracurricular subject during re- 
leased school time in public school buildings, was equiva- 
lent to an establishment of religion. A reading of the 
general statements of eminent statesmen of former days, 
referred to in the opinions in this and Everson v. Board 
of Education, supra, will show that circumstances such 
as those in this case were far from the minds of the au- 
thors. ... 

“Mr. Jefferson, as one of the founders of the Univer- 
sity of Virginia, a school which from its establishment in 
1819 has been wholly governed, managed and controlled 
by the State of Virginia, was faced with the same prob- 
lem that is before this Court today: the question of the 
constitutional limitation upon religious education in public 
schools. In his annual report as rector, to the president 
and directors of the Literary Fund, dated October 7, 1822, 
approved by the Visitors of the University of whom Mr. 
Madison was one, Mr. Jefferson set forth his views at 
some length. These suggestions of Mr. Jefferson were 
adopted and ch. II, par. 1, of the Regulations of the Uni- 
versity of October 4, 1824, provided that: 

“Should the religious sects of this State, or any of 
them, according to the invitation held out to them, estab- 
lish within, or adjacent to, the precincts of the University, 
schools for instruction in the religion of their sect, the 
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students of the University will be free, and expected to 
attend religious worship at the establishment of their re- 
spective sects, in the morning, and in time to meet their 
school in the University at its stated hour.’ Thus, the 
‘wall of separation between church and state’ that Mr. 
Jefferson built at the University which he founded did not 
exclude religious education from that school. The differ- 
ence between the generality of his statements on the sepa- 
ration of church and state and the specificity of his con- 
clusions on education are considerable. A rule of law 
should not be drawn from a figure of speech.” 


How involved the problem is of drawing the line of 
separation is indicated by Justice Reed in these words: 

“It seems clear to me that the ‘aid’ referred to by the 
Court in the Everson case could not have been those inci- 
dental advantages that religious bodies, with other groups 
similarly situated, obtain as a by-product of organized so- 
ciety. This explains the well-known fact that all churches 
receive ‘aid’ from government in the form of freedom 
from taxation. The Everson decision itself justified the 
transportation of children to church schools by New Jer- 
sey for safety reasons. It accords with Cochran v. Lou- 
tsiana State Board of Education, 281 U. S. 370, where 
this Court upheld a free textbook statute of Louisiana 
against a charge that it aided private schools on the ground 
that the books were for the education of the children, not 
to aid religious schools. Likewise the National School 
Lunch Act aids all school children attending tax exempt 
schools. In Bradfield v. Roberts, 175 U. S. 291, this Court 
held proper the payment of money by the federal govern- 
ment to build an addition to a hospital, chartered by indi- 
viduals who were members of a Roman Catholic sister- 
hood, and operated under the auspices of the Roman 
Catholic Church. This was done over the objection that 
it aided the establishment of religion. While obviously 
in these instances the respective churches, in a certain 
sense, were aided, this Court has never held that such 
‘aid’ was in violation of the First or Fourteenth Amend- 

“Cases running into the scores have been in the state 
courts of last resort that involved religion and the schools. 
Except where the exercises with religious significance 
partook of the ceremonial practice of sects or groups, 
their constitutionality has been generally upheld. Illinois 
itself promptly struck down as violative of its own con- 
stitution required exercises partaking of a religious cere- 
mony. People ex rel. Ring v. Board of Education, 245 
Ill. 334. In that case compulsory religious exercises—a 
reading from the King James Bible, the Lord’s Prayer 
and the singing of hymns—were forbidden as ‘worship 
services.” In this case, the Supreme Court of Illinois 
pointed out that in the Ring case, the activities in the 
school were ceremonial and compulsory ; in this, voluntary 
and educational. 396 Ill. 14, 20-21.” 

Justice Reed cites also the services of chaplains, the 
education of veterans in denominational schools at gov- 
ernment expense, and compulsory attendance at religious 
services in the Military and Naval Academies. He sum- 
marizes his position in a concluding paragraph: 

“With the general statements in the opinions concern- 
ing the constitutional requirement that the nation and the 
states, by virtue of the First and Fourteenth Amendments, 
may ‘make no law respecting an establishment of religion,’ 
Iam in agreement. But, in the light of the meaning given 
to those words by the precedents, customs, and practices 
which I have detailed above, I cannot agree with the 
Court’s conclusion that when pupils compelled by law to 
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go to school for secular education are released from school 
so as to attend the religious classes, churches are uncon- 
stitutionally aided. Whatever may be the wisdom of the 
arrangement as to the use of the school buildings made 
with the Champaign Council of Religious Education, it 
is clear to me that past practice shows such cooperation 
between the schools and a non-ecclesiastical body is not 
forbidden by the First Amendment. When actual church 
services have always been permitted on government prop- 
erty, the mere use of the school buildings by a non- 
sectarian group for religious education ought not to be 
condemned as an establishment of religion. For a non- 
sectarian organization to give the type of instruction here 
offered cannot be said to violate our rule as to the estab- 
lishment of religion by the state. The prohibition of en- 
actments respecting the establishment of religion do not 
bar every friendly gesture between church and state. It 
is not an absolute prohibition against every conceivable 
situation where the two may work together any more 
than the other provisions of the First Amendment—free 
speech, free press—are absolutes. If abuses occur such as 
the use of the instruction hour for sectarian purposes, I 
have no doubt, in view of the Ring case, that Illinois will 
promptly correct them. If they are of a kind that tend 
to the establishment of a church or interfere with the 
free exercise of religion, this Court is open for a review 
of any erroneous decision. This Court cannot be too 
cautious in upsetting practices embedded in our society 
by many years of experience. A state is entitled to have 
great leeway in its legislation when dealing with the im- 
portant social problems of its population. A definite vio- 
lation of legislative limits must be established. The Con- 
stitution should not be stretched to forbid national customs 
in the way courts act to reach arrangements to avoid fed- 
eral taxation. Devotion to the great principle of religious 
liberty should not lead us into a rigid interpretation of 
the constitutional guarantee that conflicts with accepted 
habits of our people. This is an instance where, for me, 
the history of past practices is determinative of the mean- 
ing of a constitutional clause, not a decorous introduction 
to the study of its text. The judgment should be affirmed.” 


Where Do We Go From Here? 


The Supreme Court’s decision reviewed in the preced- 
ing article strikes sharply at a program in which the 
Protestant churches are heavily involved. The released 
time program in one or another form has been operating 
in about 3000 communities. It has been from the begin- 
ning primarily a Protestant enterprise, although actively 
supported and participated in by the Roman Catholic 
Church, and to some extent by Jewish leaders. 

Dr. Roy G. Ross, general secretary of the International 
Council of Religious Education, issued a statement on 
March 10 in which he called the decision “a great blow to 
weekday religious education.” He said, however, that 
there must be conformity “to both the spirit and the let- 
ter” of the Court’s interpretation of the law. He ex- 
pressed the hope that further clarification of the law would 
be sought and that the churches would give attention to 
the “increasing secularism” which seems to him to be aug- 
mented by this decision. 

“The most serious aspect of the decision,” said Dr. Ross, 
“is the evidence which it presents of a shift in government 
policy from an attitude of friendliness, encouragement, 
and helpful cooperation toward a position of neutrality 
if not positive disinterest. This is not in keeping with 
our American tradition.” 
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